#39.220 11/23/77

Memorandum 77-80

Subject: Study 39.220 - Enforcement of Judgments (Redemption From
Execution Sales)
This memorandum provides background requested by the Commission at
the ¥ovember meeting in connection with the consideration of the staff

draft of the Tentative Recommendation Relating to Redemption From

Execution and Foreclosure Sales of Real Property. A copy of a revised

staff draft of the tentative recommendation is attached, and some of the

revisions are discussed briefly at the end of this memorandum.

Right to Possession

The statutory right of redemption provided by Code of Civil Pro-
cedure Sections 700a-707 (copy attached as Exhibit 1) permits the re-
demption of real property and leasehold estates of at least two years'
unexpired term from an execution or foreclosure sale for one year after
the sale. The redemption period is three months where a deed of trust
or a mortgage with a power of sale is foreclosed and the property 1s
sold for an amount equal to or greater than the Judgment plus interest,
costs, and expenses. See Code Civ. Proc. § 725a in Exhibit 1. There 1is
no right of redemption where mortgaged property is sold under a power of
sale. The purchaser at the sale acquires legal and equitable title, but
it ig subject to a condition subsequent--the right of redemption.

Prior to levy or sale on execution, the judgment debtor's pos-
session may not, of course, be disturbed. Levy on real property is
accomplished by recording the writ with the county recorder; there is no
need to take exclusive possession as there 1s where moveable tangible
personal property in the possession of the judgment debtor is to be
levied upon.

From the time of the sale until the expiration of the redemption
period, the debtor or a person claiming under the debtor is entitled to
remain in possession as against the purchaser. See Code Civ. Proc.

§ 706; Peterson v. Jurras, 2 Cal.2d 253, 40 P.2d 257 (1935); First Nat'l
Trust & Sav. Bank v. Staley, 219 Cal. 225, 227, 25 P.2d 982, 982 (1933).
The purchaser may not interfere with this possession but may seek an
order restraining waste or may recover damages for injury to the prope
erty. See Code Civ. Proc. §§ 706, 745, 746 in Exhibit 1.
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At the end of the redemption period, the purchaser is entitled to
possession. Where there has been a sale under a2 power of sale in a
mortgage, the purchaser is entitled to lmmediate possession. The right
to possession may be enforced by a writ of assistance, an action to
recover possession, an action to quiet title, or unlawful detainer. See
J. Hetland, Secured Real Estate Transactions § 5.15 (Cal. Cont. Ed. Bar
1974); 5 B. Witkin, California Procedure Enforcement of Judgment § 122,
at 3486 (24 ed. 1971).

Right to Rents and Profits

Code of Civil Procedure Section 707 provides that the purchaser or
redemptioner is "entitled to receive, from the tenant in possession, the
rents of the property sold, or the value of the use and occupation
therof," See Section 707, in Exhibit 1, and the excerpt from Comment,
The Statutory Right of Redemption in California, 52 Calif. L. Rev. 846,
865-69 (1964), in Exhibit 2. The "tenant in possession” includes the
judgment debtor or mortgagor, as well as a lessee of the judgment debtor
or mortgagor. Carpenter v. Hamilton, 24 Cal.2d 95, 100-03, 147 P.2d 563
(1944). Under Section 707, the tenant of a mortgagor is liable to the

purchaser even where the tenant has prepaild the rent to the mortgagor,
agsuming that the mortgage was of record before the lease. Harris v,
Foster, 97 Cal. 292, 295, 32 P. 246 (1893). A receiver may be appointed
for the purpose of collecting rent, as will be discussed below.

Rents and profits received by the purchaser or redemptioner are a
credit on the redemption price. See Section 707. Otherwise, there
would be a double recovery by the purchaser upon redemption. If the
rents and profits received by the purchaser exceed the redemption price,
the purchaser is not entitled to the excess smount. Christensen v,
Forat, 153 Cal. App.2d 465, 471, 314 P. 746 (1957). If the purchaser
has been in possession during the redemption period, the value of the
occupancy is a credit on the redemption price, just as are rents and
profits actually paid. House v. lLala, 214 Cal. App.2d 238, 245-46, 29
Cal. Rptr. 450 {1963) (free use of property is "arguably" profits under
Section 707}.

If there is no redemption, the purchaser may retain the rents and
profits received and may attempt to recover the value of the debetor's

occupancy. Correspondingly, in the absence of redemption, a purchaser



in possession would not have to account to the debtor for the value of
the occupancy. Redemption by the debtor terminates the effect of the
sale and the debtor is restored to his estate. Code Civ. Proc. § 703.
Hence, it i3 as if there had never been a sale, and those who have
benefited must account. Consistent with this, if the redemption period
runs without a redemption by the debtor, the sale is final and the
debtor must accoung for benefits recelved from the land which, from the

time of sale, has belonged to the purchaser.

Availability of Receivers
Subdivision 4 of Code of Civil Procedure Sectlion 564 specifically

authorizes the appointzment of a receiver during the redemption period
after an execution or foreclosure sale "to collect rents . . . , and to
expend and disburse such rents as may be directed by the court or other-
wise provided by law." See Exhibit 1. Apparently, a receiver appointed
pursuant to thils provisicn has power only to collect rent from a tenant
of the mortgagor or judgment debtor. See Boyd v. Benneyan, 204 Cal. 23,
25-27, 266 P, 278 (1928) (no right to receiver to collect profits to
which purchaser 1s entitled); cf. First Mat'l Trust & Sav. Bank v.
Staley, 219 Cal. 225, 226-28, 25 P.2d 982 (1933) (“scrzuble for rents”
from tenement tenants; receiver iaappropriate, however, since purchaser-
mortgagee bid entire azmount of chligation for property and did not ask
for deficlency judgmant).

Prior to foreclosure of a mortgage, a recziver may be appointed
pursuant to subdivision 2 of Code of Civil Procedure Section 564 where
it appears that the property is probably insuffilcient security for the
debt. See Hibernia Sav. & Loau Soe. v. Belcher, 4 Cal.2d 268, 271-72,
48 P.2d 68(1935). Hovever, %t appcars that there nust be 2 rents and
profits clause ir the mortgage. which giver the —ortgagee 2 lien, In
order for the receiver to be zble to act. Locke v. Klurker, 123 Cal.
231, 235-39, 55 P, 993 {i1898). Even where no foreclosure action is
pending, a receiver may b2 zppointed in an action for specific per-
formance of a rents and profits clause pursuant to subdivision 7 of
Section 564. See J, Hetland, Real Estate Secured Transactions § 5.6
{Cal. Cont. Ed. Bar :974). Afier the exercise of a puwer of sale, a
receiver may be appointed pursuant to subdivision 5 of Section 564 in an
unlawful detalner proceeding to obtaln possession of the real property.
Id. § 5.15.



The situation i3 ambiguous, but it appears that under exlsting law
there 1s no general authority for the appolntment of a receiver to
collect rent other than during the redemption period. Subdivision 3 of
Section 564 authorizes appointment of a receiver "[a]fter judgment, to
carry the judgment into effect' and subdivision 4 authorizes appolntment
in supplementary proceedings. Section 568 provides that recelvers have
the power to "receive rents". Civil Code Section 4380 specifically
authorizes the appointment of a receiver to enforce support orders under
the Family Law Act; however, there 1s no mention of vents. In Steinberg
v. Goldstein, 145 Cal, App.2d 692, 699, 303 P.2d 80 (1956), it was held
that the court had discretion pursuant to Section 568 to empower a
receiver to collect rent on equipment leased by a partnership in a
proceeding for dissolution of a partnership. In Bruton v. Tearle, 7
Cal.2d 48, 58, 59 P.2d 953 (1936), a receiver was appolnted to receive
future earnings of z husband to satilsfy & support obligation. In
Hustead v. Superior Court, 2 Cal. App.3d 780, 786, 83 Cal. Rptr. 26
(1969), it was held that a garnighment of a sublessee could not reach
future rents; there was apparently no attempt to obtain a receiver. The
court gave as the reasom why gernishment could not vzach future rents
that

the obligation to pay future installments of rent 1s generally

dependent upon the continuance of possezsion and enjoyment of the

premises, and since 1t caunot be determinad prespectively whether
there will be any interference with that possession, the obligation
of the tenant to the landiord falls within the fivst category of
cases [contingent debts which may nzver become due and payable] and
cannot he reached by garnishment.
The court's reasoning is inapplicable to collection by a recelver,
however, since there nced be no sale of the coutingent debt, but only
collection as long as the posesession and enjoyuent cf the premises
continue. Garnishment would involve the sale of the right to recelve
rent. This rule forbidding garnishment has been criticlzed on the
grounds that, since the landlord'e rights may be voluntarily assigned,
they should be subject to being forceably assigned. See Kiag, The
Enforcement of Money Judgments in Califormiz, 1l So. Cal. L. Rev. 224,
231, 233 (1938). The Commission has already decldad that future rents

shouid be reachable by a judgment creditor. Draft Section 705.710

provides for issuance of an assignment order to reach rents. In draft



Section 705.310, the Commission has approved the following standard for
appointwent of a recelver, which would authorize the collection of rent
in appropriate cases:
705.310. (a) The court may appoint a receiver to enforce the
Judgment where the judgment creditor shows that, considering the
interests of both the judgment creditor and the judgment debtor,

the appointment of a recelver is a reasonable method to obtain the
fair and orderly satisfaction of the judgment.

Levies Involving Leasehold Interests

At the Noveanber meetlng, the Commission decided that the 90-day
delay of sale provision should uot zpply to the sale of a leasehold
eatate with less than a iwo y:ars' unexpired term. The Commission also
discussed the possibility of providing that rents and profits should not
be subject to enforcement of a judgment during the %0-day period during
which the gale 1s delayed.

When considering levies invoiving lezseholds, thres sltuatioms
should be distinguished:

{1} Judgment debtor ig lessor. Where the judgment debtor is the
owner of real propevty which 1s subject tc a lease, the judgment cred-
itor may levy upon the lead and cause it to be sold subject to the
rights of the lessee uander the lease. Under existing law, the judgment
debtor may redeum thz property from the sale., During the time of re-
demption, the lecses may remain in possession, but the purchaser at the
sale may have a recelver appointed tc collect rents from the lessee.
The Commission has talten the position that the right to future rents
should be reachable by receiver or aszlignment as discussed above.

(2) Judgment debtor is lesseec. Thz lecsehold interest of the
judgment debtor may be levied upon and sold. If the leasehold estate
has an unexplred term of two years or mcre, it Is subject te the right
of redemption. In theory, a recelver could be appointed to operate a
business conducted on leased premises rather than selling the leasehold
interest outright.

{3) Judgment dchtor is lessee and subiessor. The judgment crediter
may levy upon and sell the leasehold estate as in the second situation
subject, of course, %o the rights of the sublessee, If the sale is
subject to the right of redempiion, the judgment creditor may have a
receiver appolnted to collect rents from the sublessee as in the firat

situation.



Revised Draft of Recommendation

The draft tentative recommendation has been revised teo incorporate
the decisions made at the Wovember meeting. We have the following

additional comments:

[§ 703.515] Possession before sale; restraint of waste

The Commission approved this provision in substantially the fol-
lowing form:

{§ 703.515.] Right of possession before sale; restraint of or
damages for waste

[703.515.] (a) Where real property has been levied upon, the
judgment debtor, or a successor in Iinterest or a tenant of the
judgment debtor, is entitlsd to the possession of the real property
from the date of levy until tne date of sale.

{b) The judgment creditor may apply on noticed motion for an
order restraining waste and may bring an actlon for damages for
waste committed between th:e dat:s of levy and the sale.

Comment. Subdivision (a) of Section 703.515 makes clear that
the judgment debtor, or a successor 1n interest or a temant of the
judgment debtor, may remain in possession of the real property
until it is sold. Levy under a writ of execution establishes the
lien of the judgment craditor if an earlier judgment or attachment
lien has not already been created, znd notice of levy begins the
running of the %0-day grace pzriod hefore notice of the sale of
real property on execution or foreclosure can be given under
Section [703.630{f)]. This right or possession is analogous to the
right of possession during the period of redemption under former
Section 706. See also sSection [703.310] (notice of levy on real
property to be mailed tu debtor within 15 days after levy).

Subdivision (h) makes explicit the right of the judgment
creditor tc enjoin waste or seek danages for waste already com-
mitted. See also Sections 732, 745. This right corresponds to the
similar rights applicable during the redemption period under former
Sectlon 706 and Section 732. (f. Mitchell v. Amador Canal & Mining
Co., 75 Cal. 464, 495, 17 P. 246, 257 (1888} {equitable remedy of
injunction and accounting “n zction by mortgagee against mortgagor's
assignee in possession).

We have not included this provisioun in the revised draft, however,
because subdivision (a) states vhat is obvious under existing law and so
1s unnecessary. There is nc doubt that the possessory interests of the
judgment debtor or a tenant 1s not disturbed until sale. If needed, a
statement to this effect could be added to a Comment, where appropriate.
Subdivision (b) would be a departure from existing law. The provision
represents an over-extension through analogy of the existing law relat-

ing to remedies for waste during the peried of redemption. ©See Sections

-6-



706, 732. Present statutes provide no waste remedy for creditors having
only an execution or judgment lien on real property. Accordingly, we

have not continued this subdivision in the draft.

[§ 706.770] Absolute sales
The last paragraph of the Comment to this sectlion has been added to

lmplement a decision made in response to a point made by Professor
Riesenfeld in the memorandum attached to the First Supplement to Memo-
randum 77-40. It is not apparent, however, how the federal exemption
referred to would be affected by the repeal of the statutory redemption
provisions in California. The federal statute examined does not appear

to depend in any way on state redemption provisions.

Regpectfully submitted,

Stan G. Ulrich
Staff Counsel



Memorandum 77-50
EXHIRIT 1
STATUTES COUCERNTNG HECETVERS ARD BEDEMPTION

(CD&! Civ. Proc. gﬁ 5{?&, 568, 568:.5, ?DU&-TQT; ??»f';&, ?32; Thﬁi 7% and
civil Code § 4380] ‘

§ 564, Appointment; cases in which anthorized

A receiver may be appointed, In the manper provided in thls
chapter, by the court In which sn action or provesding Is pending in
any case in which such cotirt is empowered by law to appolat s re-
celver,

In superior couris a recelver may be appointed by the court In
which an actlon or procecding {8 pending, or by a judge thereof, In
the followlng cases:

1. In an sclion by & vendor to vacate a fravdulent purchase of
property, or by a crediter to subject sty property or fund to bis elolin,
or between partners or others Jdutly owning or interesled in any
property or fund, on the appiication of the pinfutif, or of any party
whose right io or interest in the preperty or fund, or the proveeds
thereof, §3 probable, and where It 1s shown that fhe property or fund

.- 18 In danger of being lost, remuved, or materially injured;

2, Inen action by a mortgopee fov the foveclosure of his mort-
gage and sale of {he morigaged property, where i appeais that the
mortgaped property 18 in dunger of being Iost, removed, or materially
{njurad, or thet the condition of the mortgsge has rot been performed,
and that the property is probably insufitclent to discharge the mort-
guge debt;

3. After judgment, to carry the judgment into eflfect;

4, After judgmeni, io dispose of the property sceording to the
Judgment, or to preserve it during the pehdency of an appeal, or In
proceedings In ald of execution, when on execition as beent returned
unmatisfied, or when the fudement delitar refises o apply bis property
in satisfactlon of the judepweni: or after sale of ren! property under
execution of a judgment or pursuant to a decree of foreclosure and sale,
during the period provided by law for the redemption thercof from
gale, to eollect rents thoreon, snd o expend nnd disburge stich ronts
ax may be directed by the court or otherwige provided by law;

5, "In the cases when a corporatlon has been dlssolved, or is in-
solvent, or ik imminent denger of insolvency, or has forfeited jts
corporate rights;

§. In an actlon of unlewful detainer:

7. In all other cases where recelvers have heretofore been ap-
pointed by the usages of eourty of eqtilty,  (Enacted 1872, As amend-
ed Stats. 1919, . 166, p 251, § 1 Stais 1932 o 744, p, 1867, § 85a;
Stats. 1941, ¢, 444, p. 1736, § 1)



§ B8B. rowers

Powers or Beceivers,  ‘The recelver has, urder the control of the
Court, power {0 bring cnd defend eetions in his own hane, 8 recelver;
to take pnd keep posseselon of the pronerty, to receive rents, collect
debty, to compound for snd compromize the gane, to make transfers,
and generally io do such acts respecting the property ag the Court may
authorize, (Enacted 1872.1

§ BEB.B  Buies; suthotity; nianner; confirmation; no redemption

A recelver may, pursuant to an order of the court, seli real or
persanal property 1t bis possession as such receiver, upon the notice
uhd in the manner prescribed by Inw for the sale of such property un.
der execution. The sele shall not be fnel until confinmed by the court.
Sales mede pursuant to this section sheil not be stibject {o redemption.
{Addnd Stats.1039, . 374, n, 1768, § 1.}

§ 700n. Absolute saies; property subject to redemption; certifleate of
sale, contentn; notice of vight of redemption; lUabillty of of.
fcer '

(u) Sales of persona! proporty, and of resl property, when the calate
theretn 1o leas thes B lensshold of two veass' unexpived tarm, are abaolute.
Iy all other caves the property fa subjeet o redainption, as provided in this
chapter, The officer must give e the purchsser & cortiflenta of dale, and
#ile 8 duplicate theresf for record in the office of the coundy recorder of the
cointy, which certificate must state the date of the judgment undet which
the sgle was made and the names of the parilea therets, and contain:

1, A particulur description of the resl property suld;
8. The price bid for cach distinet lot or pereel;

B, The whobe price paid;

4. ¥ the property is subject to redemption, the cestificate must so du-
clave, and {f the erdemption can be eifeoted only in a particular kind of money
or ervetiey, that fact muust e ataisd,

(k) If the property i3 aubjoct ko redenintion the officer zhell inform the
Judgment debtor, by certifted mall or personal servive, of his right of re-
demption, Failers to give suck potice within one week alier the sale shall
make the officer Hebls to the jgdgrent dobdor for setunl demages, in addi-
tion io & penslty of one hundred deilurs [$100),

{Amended by Stale 1971, ¢ 1318, p. €613, g2



§ 701, Redumption: persons entitfed to; redesplioners deflued

REAL PROPEATY 0 5L, By WHOB 11 MAY BE REDEEMED, Property
sold eubject to redemption, as provided ! the lost sectlon, or any part
sold separately, may be redeetsied i the manier hereinafior provided,
by the followlng persons, or thel: sticcessors In interogt:

L. The jidgment debtor, or his suceossor In interest, in the whole
ar any peri of the properiy:

2. A credlior aving a len by judgment or mortgage on the
property sold, o on soime share or part thereof, subsequent to thet on
which the property was sold. The persons mentioned it ihe pecond
subdivision of thiz section are, in this Chapter, termed redemptioners,
{Enacted 1872.)

§ 702, Redempiion: time; peyment; dsagroament ay to amounts
proveedings for delermination; notice and hoating: cot-
titfonto

The judgment debtor, or redemutioner, may redeem the property

from. the ptircheser any time within 12 months sfler the sale on pay-
‘Ing the purchaser the atnount of his purchase, with two-thirds of 1
percent per month thereon in additian, up to the thue of redemption,
together with the ameount of ony essessment or taxes, and any 18anor
sble sum for flre Ingurance, maintenance, upkeep, or repaly of the im-
provements upon the property, and eny sum pald on a prior ohllgation
secired by the properiy to the exient sich payment wos necessary for
the protection of his intevest, which the purchazer may have pald
thereon after purchase, and interest or such amounts, and iF {he pu
chazer be also k creditor, having & prior Uen 1o that of the redemption-
er, other than the judgment inder which ssid purchase was made, the
amournt of such len with Interest, 1 judgment debtor, redemptioner,
or tenunt In possession, refuse the right of entry to the purchaser, his
agent or contractor, eeh purchaser may potition the court, out of
which execution or order authorizing the sale, wes {ssued, in the same
manner ax hereafter provided for deterndndng the emount due to ihe
purchaser in the event of ¢ disuzromment, and the court 1y lsmie an
order authiorizing purcheser, his sgent or contractor, dutdng rvasonable
hours, 1o repair and madntain the promises,

It the event there shall be & danpresmont betweon the prchaser
and redemplloner as {o whether sny sum demended by the purchaser is
# proper charge to be added to the amnount mauived for tedempiion, tha
broposed redemptioner shall thereupnit pav te the clevk of the coust
out of which exceutlon, or ordsr authorizing the sals, wag issged the
amount necessary for recemption, less the amoutt In dlspiite, nd vhall
nt the same time (e with sal clerk a petition in writing selting forth
gpecifically the lem or Heing domended te which he objects, togeiher
with hlg renson for such olvjecions, rad asklng ‘hat such amount be
determined by the court; euid cierk sball thersupon #ix a day, not less
than 5 nor maore iben 10 days froin the date of auch flling, for the hear.
Ing of anid obhjectlons; u coby of kald peiltion, togeiher with A nollee of
hearing lving the time end place thereof, shall be sorved by the persan
seeking redemption, or his atiorney, uposn the purchaser not less than
two days before the day of hearing; vpon the day fixed the court In
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which the order of sele or saecutlon was oeiginally fssuad ghall deter
nilae, by order duly entered i the minutes of seld court, the amoutt re-
quired for redemption, eliher vpon affldavit or evidence satlsfactory
to the vourt: and when the gmount hag been ge deternined, in the
event the amount theretofors deposited with the clerk shall be suffl.
clent the same shell be forthwith peid Lo the purchaser upor: hig exectts
tlon of k proper certificate of redemption; in the evenit an additfonnl
amount to that thereinfore pald to the clerk Is reguisite, the redemp-
tioher shell forthwlth pey such sdditional smount to the clerk who
shall then pay the whole amount necessury to the purchaser upon his
execution of B proper certificute of redemiption; the cerilficate of re-
demption so lssued muy be deposited wlih the clerk for delivary to the
redetnptioner, or given to ths redemptioticr at the tlme of paynient.
(Enacted 1872, As emended Code AmAB75.78, 0. 84, 5. 96, § 1; Stats,
1895, ¢ 184, p 226, § 1; Stats 18997, o 44, p 41, § 1) Stals 1033, ¢ 911,
p. 2364, § 1; Statn. 1937, . 175, p. 473, § 1; Btats. 1337, c. 584, p, 1628,
§1: Stats. 1983, c. S0, 0. 941, § L)

§ 703,  nedemption; procesdings by secomd redemptlouer; dis
. agrretuent Bs to amoant; subssguent redompilons; o~
tice; sheriiPs dood: oertilicata
If properly be s redeetned by 4 redemptionar, another redemp-
Honer may, withis 80 days afler the st vedemplion, again redeem it
from the last redempilonier on prying ihe sim paid o such gt ve.
demption, with 2 pereen? thetzon in addition, and the nmoumt of any
nsgesinent or {axes, snd any reszenebie swn for fhre Insurahee, melo-
tenance, Upkeep, or repair of any im;ﬁrwnmu; i3 Wpon the groperty, and
any stin pald on a prior chipstion serured by the property to the ex-
tent such pavmieni was necessary for the prolgcton of his interset,
which tha last redomntioner may have pald thereon alter the redemp-
tlon by him, with intorest on suich amounds, and, in additon, the
gmount of sny lens held by such redeoyitloner prior to his own, with
Intereat: but the judement under which the pruperty was gold need not
be so paid ae a Hen, In the event there shall be o dispute or disaprec-
ment &g to whethey 2oy sum demanded by the last P&‘df‘*t‘})ﬁf:ﬁer Ha
proper charge to be added to the amount rerguited {o be paid by the
gubsetuent redemphioner, the emounit o be pall shall be determined
in 8 Hke mnnncer g8 provided in Sectinn T2 for the determinetion of
such amount I the event of dissgresmtent bebween the arigiml 16~
demptioner and purchager,

The proporty mey be agabn, ond sy ofton as A redenyptioner s go
dispoged, redeetied from auy previous redemptioner within 60 daye
after the last redemption, on payiag the sim pald on the past previous
redempiion, with 2 porcent thoreon [n addition, tnd the amounts of
any gesessmelits ob texes, and any ressonable sum for fre insurance,
maintenance, upkeep, or repulr of any improvements upon the prop-
erty, and eny sim paid on a pricy obilgation secured by the property to
the oxtent stich payinent wes necessary for the proiection of his -
torest, which the last previous redomptioner pald alice the redemption
by him, with interest thercon, and the amount of eny llens, other than
the judgment tnder which the property was sold, held by the last o
demptioner previous to his own with interent. In the ovent there ghall

i
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be a dlspute or tisagreement as tu whether any sum detnanded by the
last redemptioner to be added to the aneant vequired 1o be pald by
the subseguent redemptioner, the wmount to be pald shell be dotes-
mined in a ke manner as provided o Soetlon T02 for the determina.
tlon of puch amount in the event of deagreement between the orlginal
redemptioner and purchaser,

Wrltten notlee of redemption must be given to the sheriff and o
duplieste recorded with the reeorder of the county, and if uny taxes or
gesesxrionts are paid by ths redempliotior, or if any sum for fire in-
purance, maintenance, upkeep, or tepuir of sny imnrovetnent upon the
property, las pald by the redemptioner, or i any swn Ik necessarily pajd
by the redemptioner on & prior cbligation wecured by the proporty, or
if hie has or acquires piry en othier than that vpon which the redomp-
tion wes made, notice thereof st In Hke mannes he given to the sher-
it and recorded with the recorder; and iF such notice be not tecorded,
the property may be redeemed withoui paying suclh tax, assessment,
Bum, of lett,

I 1o redempiion be tnade within 12 mondhs afler the eale, the
purchaser, or iz nsslgnes, s entliled io & convevaneve: or if so ro-
deemed, whenever 60 days have elapsed and no othet redemp{lon has
been made, and notlee thetoof glven and the {ime for redemption hes
‘expired, the last redeinptioner, ot kis ssslehee, Is entitied to a shorifPs
deed; but, i all ceses, the fudgent debtor shall have the entire pe-
rlod of 12 monthy from the daie of the =ale 10 redoem the propesty.

1t the judgment debtor redeem, he must malke the same pryments
as ure reguited to effect & redemiption by a redemptioner. If the deblor
redeem, the effect of the sale is terminaied, aid he Iy tosiored to his
ostate. R :

Upon & redemption by the deblor, the bovgen to whom the payment
s made tmust execute and defiver to hitn 3 certifcate of redomption,
acknowledged or proved before an of fcer authotlzod to teke acknowi-
edgements of conveyences of roal propoety, Such certifleate must be
recorded i the office of the recovder of the cotnty In which the prop-
erty Is sltuated. (Enacted 1877, Az amended Code Am AB73-74, c.
383, p. 323, § 7; Stats 1895, e 164, p. 226, § 2; Siats 1897, o, 44, p. 41,
§ 2; Btate1933, o G115, n 2365, § 2 Slate 1957, o 1885, n, 3468, §
10; Stats 1983, ¢, 204, p. 942, 1 2. :

§ 704, Redempilon; persons {o wherm payments mudes specte
peyients: tepdar
1IN CABE: OF REDEMPTION, T0 WHOM THE JUDGMENTE AKE 10 BE
MAbE, The payments mentionsd I the inst twa sections may be mede
to the purchaser or redemptioney, ov for hitn, to the officer who made
the snle. When the judgment tnder which the sele has been made Iz
payable fn a specified kind of meoney or vurrsney, payments must be
made ih the same kind of money or curtency, amd o tender of the
motiey is equivalent to payment, (Enacted 18123
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§ 708, Hedemption; Instrunieats to be producsd by redemptioner

A rederaplioper must producs to the officer or petson from whotn
he zeeks to redecm and serve with his potlee o the shert't meking the
aule, or his sticeessor in officn;

1. A copy of the judgment vnder which he cluims the right to
redeemn, certified by the clerkt of the court, or of the rounty where the
judgment I8 entered; or, If he rodeem upon & morigage or other Jien,
a note of the tecord thereot, certified by the tocarder;

2. A copy of atty assignraent necessary to ostrhlish his b.la!m,
verified by the affidevit of himself, or of a subseribing withess there-
to;

3. An offidavit by himgell or his sgent, showing the mmount
then actually due on the Uen. [(Eaacicd 1872, An amended Statx.
1909, ¢, 632, p. 967, § 1, Stats 1045, c. 828, 4, 1526, 3 4.)

§ 708, waste; restenint uniit explration of redemption time;
aols not consldered wash:

Nt THE EXPIRATION OF PEDEMETION TIME, COURT MAY &0
BIALN WASTE 0N THE PROVERTY. WHAT (oNstdensn waste, Untdl tho
expiration of the time allowed fur redemiption, the Court may restrain
the commission of waste o the proporty, by order grantsd with or
withottt notice, ax the sppiication of the purchaser or the judgment
creditor, But it §s not waste for the person in possession of the prop-
eriy at the time of sale, or entitied to possesslon afterwards, during
the pericd allowed for tedemption, to continue to use it in the game
manter I which it was previously tzed; of to use in the oidinary
course of husbandry; or {o make the necessery ropaies of buildings
thereon; ot io tse wood ot Hiaher on the property therefor: or for
the repeir of fences; or for fuel In his femily, while he occuples the
property. {Enacted 1872.}

§ 707,  Bests sud proftes sighle of purchaser snd redemptionor;
erndii tipon redemption mgney to be pald; pocouniing

RENTS sNp pRorins.  ‘The pitrchaser, from the tims of the sale
tatll 5 redemption, and a redempticner, from the time of hix te-
demption unti! enothier redemptio, s entitled to recelve, fram the
tenant-in possession, the rends of the property zoid, or the valuc of
the use and oceupetlon thorenr, Diut when any teals or profiy have
beent recelved by the judgnment credilor or purchsser, or his or thelr
sasigns, from the property inug soid preceding such redemption, the
emottitts of such rente angd proiite shell be 3 eredit upon the redomp.
tion money to be paid; Al if the redevniioner op fudgmoent debior,
before the explration of the tme alowed for such redemmption, des
mands i wrlting of sueh puvckaser or waditog, or bis aesipus, 2 wili-
ten and verifled statement of the sinounds of sueh rents and proflis
thus repelved, the perod for redemmnlion fs exioikded five dave afier
puch wworh statement iz piven by such purchazer or his asslgns, in
such redemiptioner or debior, I ruch purehaser or his dssipne shall,
for & period of onc menth fiem snd after suieh demand, fall or refuse

_¢-



to give stuch staiement, sich redomptioner or debdor may bring un
sction in any Court of eompetent jurledietlon, to compe] an acesunt
Ing and disclosure of such retts and profits, and antll fiteon days
from and efter the fing] doierminetion of such action, the right of
tedemption 2 exiended io such redemptioner or debtor, {Enacted
1872.)

§ T2Ba, Morignge or trust decd with powse of sale; partles
eatitted to aue; redemption

The beneficiary or trustes named In 2 deed of {rust or morigages
nemed in B mortgage with powser of sule tpon real property or any In.
terost thereln to secure & debt or other oblipation, or if thete be a
successor or succemsors in fnterest of such beneficlary, trustee or
mortpagee, then stch siccessor oF successors i interest, shall have
the right o bring suit to foreciose the setne in the manner and sub-
ject to the provisione, riphts and remedleys releting to the forecinaure
of r mortgage upon muck poperty, except thet real property, when
the ostete thereln is more than 2 feosehold of two years Unexpired
term, sold under o decrse in ai setion brought putsuant to this sec.
tlon, may be redeomed from such sale any Ume within three months
after the sale in the manner and ypon the fertms brovided by law for
the redemipiion of real property aold under execiitlon; provided, jtow.
ever, that in any case whereln the property shall be soid for g sum
less then the judgment gupt, o eddition fo interest thereon and costs
of action and expenses of sale, the pericd for redutnption shall ba one
year, {Added Stata 1933, o 844, n 31873, § 7. [te-cnucted Stais, 1935,
o, 850, p. 180T, § 7. Asemended Siefs 1939, o 5B4, p, 1500, § 1; Stats,
1041, o, 446, p. 1738, § 3.}

& 732, wWaste; mariiee to action; right of sctlon: irebds damages

Wagre, actinng ror.  IF a guassdian, teaunt {or e of years, joint
tenant, o tenant in cotumon of resl property, commit waste theyeon,
any verson aggrieved by the wuste tany bring an rctlon against him
therefor, In which relion thers may be judgment for treble damages,
{Enacted 1872.)

§ 745. injunction agalnst Injury fo property

WHEN COURT MAY ODRANT INJUNCHON: DURING FORECLOSURE;
AFTER BALE ON SXECUTION, BEFORE CoNvEvancE, The Court moy, by
injunction, on good cause shown, restraln the pacty In possession from
dolng eny act to the Injury of real propecty dirtng the foreclosure
of & mortgage therent; or, alter u gle on execution, before g con-
veyance. (Enacted 1872.)

]~



8 T48. Darages for injury fo properis; rocevery by purchsner
&t sxecution sale

DAMAGES MAY SH RECOVERED FOi INJURY 10 THE POSSESSION AFTREY
BALE, B1¢. When real property has veen sold on exscution, the i
chager thereof, or any person whe may inve surecnded {5 bis infereat,
may, alter hils estate becomes absohite, recover dumapes for inditry to
the property by the tenant in possesston after sule, end hefore posses.
glon Is delivered undar the conveyance, {Enseted 1872} -

CIVIL. CODE

§ 4380. Methnds .

Any judgment, crder, or decree of the court made or onfercd purgy.
ant te this part may be exforced by the couel by susetbion, the sppelnt
ment of 8 recolver, contempt, or by such other order or vrders e Lthe
court in ite diseretlon may from Ume to Hme decin necessary.
{Added by Bists. 1870, ¢ &, p T06 ¥ L urwency, o, July 8, 1970,
Amended by Stalss074, c, 1618, . 2337, § & operative Jan, i, 1078
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EYHIRIT 7
[Comment, The Statutorv %ght of Redemption {n Califuvrn

87 Cal1f. L. Rev. BhG, B65-69 (i96b).1

B. Vaiuc of Use of Progorty During Redenption Period

-

Althuugh the judgment debtor s entiifed o possession during the
period of redemption,'® Section 707 of the Celifornia Code of Civii Pro-
cedure provides that the purchzecr or redempiioner s emitied to the
rents of the propeciy, or the value of 1t vse and accupation, fram the
tenant In possession'? from the time h purchaser or rcr’!r-mp! nnoy
acquires hia intervst unlil he o ?nf;"f*mnq’ ivom. Any rents or profits .
recelved, however, ars g eredit o1 the ainount which must be ;}md in
order to accomyplish 2 subsecuent redenystion™® I the purchaser hime!
takes possession after the salc hie i Hable to a subsequent redeemer oy
redemptioner fot the value of his mwn cocupaney.'™ JI there Is & trnant
on th‘. proverty under & lease, he iz Lisbile to the Imrr‘-zv‘r for the rrmta i

11# Petersen v, Jurras, 3 Cal. 2d 753, 40 Poad 23? £193%). Eee olso casen rited note

24 riegrd,

Y54 The purchaser b3 eniltled o the fale sontal salue of bhe properiy [om shomeve:
b In actual posseanton, Carpentier . Hamdllon, 24 Call 2d 68, §27 P24 563 (15443 (udse
ment debtor hireelf;; Walker «. MuoUusker, 73 Cal, 594, 17 Pae. 723 [1BET) {wheosur
la in actusl poswesston}; Walis v, Walher, 3% Call 424 (1889) {ocesonal reprosentative of
decoased mottpager); Shores v, Scptt Bliver Co, 21 Ot 3385 (1852 Cpeincipal, U prent
Is in powsession): Knlght v. Trusit, 18 Cal 113 (18613 (fuidor merizagee}: Besclnper v
Grole, 66 Cal. App. 24 %47, 151 P2d 469 {1944) fvander), "Fhe aord femant g3 uscd
In section 107 s not ased fa the wpecific sesme, B3 referelag =z $he relation of landlord
and teratt, but s ensploya du {bs genetic sense, dndicating nne wiho helds postesdon eof land
by ery kind of MuUe" Bosbnzer v, Urols, sager at $42, 153 P23 ac 330,

BB Car, Coos Div. Faor, § 107 prevides fur ao exte psion of the perivd of rederaption
entil efter wh accoblilng prursasnt to g writien demand oade durtry the pericd of pedomption
by one entitled to redesm.

H ihe rents curlng the parbed ol tedemption careed the sroudad teeded to pedeem and
the judgment debior o1 bis successor in Inlores! fedectns, the redcrmen and not the pit-
chaser, It entitled to ihe exeess CUhidslensea v Farst, 133 b App. I 463, a4 Pod
e (1951,

138 [ause v, Lubs, 214 Cpl, Anp, 2d 238, 79 Call Bolr. 450 (39637,

Vit Muypzinger v, Culfrey, 49 Cal. Anp, 00, 121 220 15 (1942).



svin though the rent has bemn propaid to the ll‘:i‘.i".gagfer—lﬁ:.’iur}:“ 1% th.r"
mortgage was exccuted before the jease, a resxt&l payment pol n_tte aiﬂ.m
giter the sale which covers a period including time both hefnrr.:and after
the sale must be apportioned between the mr:-r-tgagm‘--!tssmf’ zfnd the
purchaser at the sale.!® If the lease precedes the mortga:ge, the interest
which iz mertgaged does not Include the right to possession of the ianfl
for the term of the lease; it Is rather the morigagor's reversion and- his
right to the rents under the lease when they become due w?zich are given
as securlty.” Therelore, il the mortpage i= foreclosed and the mc?rtjigrd

138 Tlarrle v. Fosier, 97 Cul. 292, 32 Par. 248 (:893} {purchizwer of & one-hell interest
gely one-haif of the renlad; Webstor v, Cook, 38 Ol 422 (1864, Murkell v, Kumbery,
Cal. App. 2d 369, ¥ P3d wey r1gat)

When the rent fs to be rsld in cropa, He desfgnnde
s are treated ay mnt, nod s crope Shintadlee v, Bl
E5R (1932); Clarke v, Cally, 171 Cal. 593, 54 Pur %8 {1632). This 12 to be disf‘inguichcd from
the usurl coxe io which craps Ere condilrred a4 part uf the reslty vsdl severed, aod if
severed during the petied of redetnpllon, thoy ere subfert to cisprsitlon by the pur.on
entitled to possesston during the perfnd e redempiion, Ses generatly Sllveira w. O
33 Cal. 2d 272, 201 P.2d 38F (19497 Clobe v Cebhy sugra; Frott v, Hotchbise 145 Ca!
#%, 47 Pac. 45 {1896} ¢ Sreith, Feclirity Butorests s Crag:, 10 Flastivga b 7. bS58 {1gE8].
Y10 Hecker v. Munkeld, 77 4l Apn. 2d 361, 38 9.2 1041 LA ES
128 Curke ». Cabb, 141 Cul. 595, 84 Dar. 34 (15083,

12 See Smilth, wrpra pute L AT T AN

d crops belong o the purcheset
of Tialy, 210 Cal, 243, 13 104




Interest 30ld prior to the paymene of the rent wnder such a fease, the
entire rental payment belongs to e purchaser'™

A tepant doex nnt hetome the tenant of lw vatchnger by virtue of
the sale, but remains the fenant of his losser™ Thus, & problem arises
after the sale and during tie perived of redemistion if ihe mortpager-lessor
seeks to collect the payments due {0 bin undey e lease conract, While
the purchaser is entithed 19 the rests, be canpot wnjoin the morigagor
from colleciing theny'® In erdor to preleci the tenant, whe in the ab-
sence of iu'rnrplea-:!er I linble to fwo persons for the samie rent, Section
564(4) of the Californta Code of vl Procedure was wmended in 1943
to ellow for the appeintment of a receiver o collevt the rents and to
dishurse them as ditected by the court. Prior to this amendmen! nn
receiver could be phiained for the rollection of yent ™

While the availabitty of a recoiver cased the situation where a lease
Is tnvolved, the purchaser stiil cannot jret o resviver (o collect the prodis,
or to preserve the value o the use by in .mr; aent Although pio
vision is mede for (he enioining of waste,"™" there may be use of the
land by the petson In possession not ame Lr my 1o wasie which never-
theleas should he restrained, or o' Iasl eade subiect o s revciver o
order to protect the interesis of the parhaers ¥ Courts should L allowed
lo exercise discretion in deiorn ¢ whother an inlimction or A recoiver
{s merited by the facts of the individual case. While the policy of allowing
the mertgagor to retain and wae the jend should be preserved, such use
should not be permitied 1o work {o the detrimend of tie purchaszer, whe
is entltled by law to the beacholal interest fi (he dand from the time of
his purchuse.

122 f Fowler v, Lane Mortgage Co, S5 Ol ,:\,m t,'ju ,[i‘f Pe. ?1\1 fynﬂ -

128 McClintock v, Fowley, 215 Call 383, 263 Pac. 840 {1930% J6 ihe denant nald B
lessar before be hud acinnl or consizgetlve natize of the sale, e apgorentiy weuld be brid
harmless, snd the lessor slone would be fislle for the sents received, Fitde laus. & Truswt
Co. v. Wenningheusen, %Y Tpl App 645, 07 Pue, 927 (192

I Flret Wab'l Trust & Snv. Bank of San Dhge v, Slaley, 210 el 225, 285 P
U7 (1933).

3T Poyd v, Bennryen, 204 el 23,0 266 Pas, 278 (3928); Mau. Sodher & Co v
Kearney, 143 Cal 506, 7% Pre. 410 (39ndy; West % Copant, 100 Qb 245, M Tac
WS (i893), o

178 phid.

177 Caz,. Cone Civ, Proo. § 706,

199 Ap exmmipic [s whore thove are oope on the fand which mie in themsrlves neoffent
te cover the value of ke use of the frd, snd there s 2 threat dhet they will ke removed
by an jnsolvent merlpazor aixd given to o thixd jerson. See Wrst v Conant, 300 Cal,
231, 34 Pac. 707 (1823).

Tie resalt of the statutes ge Urey sdamd bs ta sBew the Lidpment delder or Lis peddpnee
to get ulb he can oul of the tand before he i qoquired te s 3L over ta the purchaser.
The developments [n thly area may depend spen whelher the ceurt which §a cafled wpon
lo inlerpret the atnluics by devior oe cuditor orlented,




The casc of Bessinger v. Grofe'™ yaises (o guestion of Just how far
the court will go in finding that procesds obtalned by the pirchaser ia
an attempted sale of the purchased Jan mre rents gnd profits which can
be used s a set-cff against ihe redemption price. ‘the Bessinger tise
involved an instaliment land conirsct entered into during the period of
redemption by the purehaset 85 vendor and the person who was in setual
possession of the purchased tand as vendee. tuder the contract the
vendee was to pay the yendor seventy-five dnllars per month until e
total purchase price wis naid, Rt which time the vendot was tu transier
title to the property 0 the vepdee, The court held that the payments
under the contract during the period of redemption weft profits {rom the
Jand, and, thercfore, waet @ credit on the amount required fox redempticn
by the mortgagor

Specifically, the problent s whether the sale of ihe land by the puf
chaser can be confirmed By the martzaget ar even by B redemplioner,
therchy allowing the vendee Lo lake oY ppialn possession, atd entitiiog
the morigagor ot redemptivnar o trest {he amotnt Teceived Ly the pur-
chaset as a credit oni the edetnistion prive. Any ainount pver the redemp-
tion price would be {he prafit of thr persen wiro redeemed. This situation
prohably wili seldom arlse. i the prospective UYL checks the record,
he will discover that his prospeative condor bas only B cunditfonal title,
and it is unlikely {hat ke will b2 wilting to prrchase cuch an intercst.
1f the veudes ¥ sausfied wita ihe copditional ke, boweves, the =ale
of =uch title by the purchaser cherkd b regasded a8 an assippment of
the certificate of sale, just as hi the case of a volupieer redemption.’™
The vendee would then stand i ihe shoes of the purchaser, and would
be lahle to the mOrtgegas tor the tents s profits 43 & sepant i0
pn.f;sr-ssion."‘“"“* The morigagor should not have any claim to the pio-
ceeds from stch a transt cinti since the payment was for the asslpnment
and not for the use of the land. Similatly, i during the period of pedemp-
{lon fhe purchaser ontefs jnto @ comiract by which he ggrees to scll the
fand upon his sectipt of the sherifi's deed, any consideration for sich
gn agrecimnett would not be jor the use of the Jand. Even if the purciisct
purported to cell the Taud cuiright o a vindee who was dnaware that
the purchaser's {itle was copditional, " the nortEagst sheuld not U

e — —_ — o e R e T e e T

90 g6 Cal. App. dd BT, BR2 1R 16 {14)

140 The coutt in Frosfger sild tha! sluez the veader wes B tenant I8 piafeensian
suns trcebved by {the sellleg purchaset] . trom Ris vendes dering the prrion of pecdeimptid
constitited rents and profile red e fram g Ernant in posstssion, nag thet pheiednet
[hel . - - should have furnished plaintil with & vorthed stalomeit ol e amount of i
samett fd. zl 545, 153 T.ad st AT

131 Gy notes 9819 anfrd and aceimpaning ek

182 Sep nole 114 supra and sreomiany ing wrl.

138 The remedy which ghe vendee tuny hive agstost fhe purrhessr-vendos would protattf

gl




altowed to claim the proceeds of the sale as rents and profits of the fand
since such proceeds are nut In fact rents and profits but are consides-
tlon for the sale™ Before the murtgagor is allowed to reap the benefits
of the purchaser’s bargain, he should be made to raisc the redemption
money, redeem, and then attempt to fad a buyer for the property. Cer-
tainly nothing stops the jortgagor from contacting the purchaser's poten-
tial vendee and agreeing to sel} him the pteperty altet he, the mortgagor,
redeetns, !

In Bessinger the amounts of the instsllment payments may have
been close 1o the reasonable fental value of the premises so that in allow-
tng the mortgagor to redeem by paying the differance belweeh the re-
demptlon price and the amount received by the purchaset the decision
wotked no Injustice. Howevsr, calling any payments made pursuant to
g purpotted sale rents and profits would work &t infustice becatise the
sale proceeds nre not derfved [rom the use of the land, hut rather are
consideration for the fransier of the tifle of ihe purchaser-vendor. The
court should clarify wheiher Brsdngper held that eny contract payments
gre rents aod profits or whethies the Pessinger pryments were called renis
and profiis simply hecaisse ey apprexinaied the soasouable renta! value
of the propetty, I the pagments were crariract paymients 88 such and
not mere tent. the case should be disapproved i that partlcalar.

E

depend on the representations pide o iy reparding the i hsld by the pwrchnser -vendor,
and the form of ike deed which he was jhven. Loe tenersily 8 Powetl, Hoas PROPENTY
§F 904-11 [19%8): Paopis, Tomee 893753 (3d el 1964),

184 tfppnie® ta ueaally defined as the comstdoration peid by e tenant e his tamdiord
for the use and gnjoyment of the fmnd. e Jockuy, Keat Peaperav 330 (3d ed. 198335
1 Powers, Ruat Proresry § 728 (193 Sminn Kesd Penveaty 335 (1038}, *Prefis”
a3 used i (Gls seher mmenns Tlhe benefit, advantepe, or perupkscy gain goctitleg fo the
ownet o7 cocupsnt of tind frem actyal wse we Jo Gho (amdlier phrase fienls, lemves,
and profits’* Brack, Law Dicrwwaey {sth ed. 1031). See alio Feopin v, Gustalson,
$3 Cxd, App. 2d 230, 239, 1T B 53Y, G2 {142)

186 1 has heen pointed ub that @ g praciical mutier I ihe vendee of the purchsser
ls wilting to atcepl the same Ur ©YER shightly Letter terms from tha motigagor tha
mortgagor could probably ssore readliy oblaln enpugh msey (o clect a redempilon
end then re-sell the propesly o the vendee, yichand, dke Calijormie Ldnd Condenct,
46 Carp, L. Rev, 125, 152 n00 (190695

182 Compare Mici Sear. AW § MALCE, T1962) which provides that puyments may
be made in the porcheect, his personel epresentutives, big assigur, lhe offies: who thude
the auls, of the regislenr in whase office the cerfificate of sale i recorded.
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Revised

TENTATIVE RECOMMENDATION

relating to
REDEMPTION FROM EXECUTION AND FORECLOSURE SALES OF REAL PROPERTY

INTRODUCTION

The Law Revision Commission is currently preparing a proposed re-
vision of the laws pertaining to the enforcement of judgments.1 This
tentative recommendation involves ome aspect of the overall study--
judicial sales of real property and redemption from sale. This tenta-
tive recommendation 1s being separately distributed for review and
comment in order to determine the reactlon to these proposals which

represent a significant departure from existing law.

BACKGROUND
Statutory Redemption From Judicial Sales

In California, statutes providing a right of redemption from execu-

tion sales were first enacted in 1851.2 This system, patterned after

1. The full recommendation will be primarily concerned with the gen-
eral laws pertaining to enforcement of judgments contained in Title
9 (Sections 681-724e) of the Code of Civil Procedure. The Commis-
sion is authorized to study creditors' remedies in general, aund the
enforcement of judgments and the right of redemption in particular,
by 1972 Cal. Stats., Res. Ch. 27, at 3227.

2. 1851 Cal. Stats., Ch., 5, §§ 229-236. Statutory redemption from ex-
ecution and foreclosure sales 1s currently governed by Code Civ.
Proc. §§ 700a-707.



the provisions of the Fleld Code proposed for New York,3 has been de-
scribed as the "scramble"” type of redemption.4 Under this system, the
right to redeem 1s afforded the judgment debtor who owns the land, the
successoers in interest of the judgment debtor, and persons holding liens
on the land which are subordinate to the lien under which the sale takes
place.5 Redemption may take place at any time within twelve months
after the sale of the property.6 Redemption is accomplished by paying

the execution sale purchaser or prior redemptioner the amount pald to

3. See New York Commissioners on Practice and Pleading, The Code of
Civil Procedure of the State of Rew-York §§ 844~850 (1850). Al-~
though the redemption system proposed in the Field Code was not
enacted in Wew York, it became the prevailing type of redemption in
the United States. S. Riesenfeld, Creditors' Remedies and Debtors'
Protection 150-51 (2d ed. 1975). The California statute in turn
became the model for redemption laws In the western states. See
Durfee & Doddridge, Redemption From Foreclosure Sale--The Uniform
Mortgage Act, 23 Mich. L. Rev., 825, 866 n.923 (1925).

4, See generally, J. Betland, Secured Real Estate Transactions §§ 7.7-
7.19 {Cal. Cont. Ed. Bar 1974):; S. Riesenfeld, Creditors' Remedies
and Debtors' Protectlon 149-54 (2d ed. 1975); 5 B. Witkin, Califor-
nia Procedure Enforcement of Judgment §§ 98-102, at 3464-68 (2d ed.
1971); Comment, The Statutory Right of Redemption in California, 52
Calif. L. Rev. 846 (1964).

5. Code Civ. Proc. § 701. Creditors entitled to redeem are termed
"redemptioners" by this section.

6. Code Civ. Proc. § 702, A redemption by a redemptioner must occur
within 60 days after a redemption by a prior redemptioner. Code
Clv. Proc. § 703. It has been suggested that these 60-day redemp-
tion periods conceivably may continue to run after the l!2-month
period as long as there are gualified redemptioners prepared to
redeem within 60 days after a prior redemption. See Comment, The
Statutory Right of Redemption in California, 52 Calif. L. Rev, 846,
852-53 (1964},




purchase or redeem the property plus the amount of a prior redemption-
er's lien and specified amounts of interest and other expenses.? Re~-
demption by the judgment debtor or a successor in interest terminates
the effect of the sale so that the judgment debtor or successor in
interest 1s restored to his estate.8 However, liens which have not been
pald off in the process of redemption reattach,9 and a judgment lien
under which the property 1s sold reattaches to the extent it has not
been satisfied when the debtor redeems.10 Redemption by a junior lien-
holder has the effect of satisfying the prior lien which is a part of
the redemption price and preserving the junior lienholder's security in
the property which would otherwise be lost at the conclusion of the

redemption period as a result of the sale under a superior lien.ll

7. See Code Civ. Proc. §§ 702-703. A person redeeming from the pur-
chaser must pay twe-thirds of one percent per month interest. Code
Civ. Proc. § 702. A person redeeming from a redemptioner must pay,
in addition, two percent of the amount paild by the prior redemp-
tioner. Code Civ. Proc. § 703. The other items making up the
redemption price specified in the statute are assessments, tawxes,
reasonable sums for fire insurance, maintenance, upkeep, or repair
of Improvements on the property, and sums necessarily paid on a
prior obligation secured by the property., Code Civ. Proc. §§ 702-
703. Rents and profits or the value of the use and occupation of
the property may be set off against the redemption price. Code
Civ. Proc. § 707; House v. Llala, 214 Cal. App.2d 238, 245-46, 29
Cal. Rptr. 450, 454 (1963). Section 702 provides a summary hearing
procedure in the event of a disagreement over the redemption price.
As the discussion in Comment, The Statutory Right of Redemption in
California, 52 Calif. L. Rev. 846, 863-69 (1964), fully demon-
strates, the determination of the redemption price frequently 1s
not an easy matter.

8. Code Civ. Proc. § 703; Bateman v. Kellogg, 59 Cal. App. 464, 474—
78, 211 P. 46, S51-52 (1922).

9. Code Civ. Proc. § 703; Kaiser v. Manafield, 160 Cal. App.2d 620,
628-29, 325 P.2d3 865, 870-71 (1958).

10. See Fry v. Bihr, 6 Cal. App.3d 248, 251, 85 Cal. Rptr. 742, 743
(1970); Moore v. Hall, 250 Cal. App.2d 25, 29, 58 Cal. Rptr. 70, 72
(1967).

11. Bank of America v. Hill, 9 Cal.2d 495, 502, 71 P.2d 258, 261
(1937).



These provisions apply as well to foreclesure sales under a mort-

gage or deed of trust.12 If the property is sold for less than the

amount of the obligation, the redemgption period is 12 months, as in the

case of redemption from an executlon sale.

13 If the property is sold

under a deed of trust or a mortgage with the power of sale at a price

sufficient to satisfy the judgment, including interest, costs, and

14

expenses of sale, the redemption period 1s three months. There is,

however, no statutory right of redemption after sale under a power of

sale In a mortgage or deed of trust.15

Where a right of redemption exists, the judgment debtor or a tenant

of the debtor is entitled to remain in possession of the real property

during the redemption period.16 The purchaser is entitled to receive

12.

13l

4.

15,

16.

Subdivision {a} of Code of Civil Procedure Section 700a provides in
relevant part:

Sales of personal property, and of real property, when the
estate therein is less than a leasehold of two years' unex-
pired term, are absolute. In all other cases the property 1s
subject to redemption, as provided in this chapter.

Similar language in the law in effect in 1852 was termed ''inapt”
but found to be sufficiently corprzhensive to apply to foreclosure
sales. Kent & Cahoon v. laffan, 2 Cal. 595 (1852).

Code Civ. Proc. § 725a. Even ii thore is a power of sale in the
mortgage or deed of trust, a morigagee or trustee must follow the
Judicial foreclosure procedures in ovder to be able teo obtain a
deficlency judgment for the difference between the fair market
value of the property and the total debt, See Code Clv. Proc.

§§ 580b, 580d, 726; Roseleaf Corp. v. Chierighino, 59 Cal.2d 35,
40, 378 P.2d 97, 99-101, 27 Cal. Rptr. 873, 875-77 (1963).

Code Civ, Proc. § 725a.

Penryn Fruit Co. v. Sherman-Worrell Frult Co., 142 Cal. 643, 645,
76 P. 484, 485 (1904): Py v. Pleitrer, 70 Cal. App.2d 576, 579, 16l
P.2d 393, 395 (1945); Hetland, Land Contracts, in Californla Real
Estate Secured Transactions § 3.7%, at 130 (Cal. Cont. Ed. Bar
1970)}.

Code Civ, Proc. § 706; First VMat'l Trust & Sav. Bank v. Staley, 219
Cal. 225, 227, 25 P.2d 982, 982 (1933).



rent or the value of the use and occupancy of the property from the
17

tenant in possession until a redemption takes place. If the debtor

redeems, rents and profits paid to the purchaser are a credit on the

redemption price.l8 If the purchaser or redemptioner has occupiled the

property, the debtor who redeems is entitled to the value of the use and

19
occupancy of the property.

Purpose of Statutory Redemption

The primary purpose of statutes permitting redemption from judlicial

sales of real property is to force the purchaser at the sale (almost

20
always the judgment creditor or mortgagee} to bid an amount near the

property's fair value.21 The theory behind permitting other liem credi-

tors to redeem is that the property should be used to satisfy as many

17. Code Civ. Proc. § 707; see Carpenter v. Hamilton, 24 Cal.2d 95,

101-03, 147 P.2d 563, (1944) ("tenant in possession’ includes
Judgment debtor occupying property during redemption period; Com-
ment, The Statutory Right of Redemption in Californmia, 52 Calif. L.

Rev. 846, 865-69 (1964). A redemptioner has the same rights to

rents and provits from the time such person redeems until a later

redemption.

18, Code Civ. Proc. § 707.

19, House v. Lala, 214 Cal. App.2d 238, 245-46, 29 Cal. Rptr. 450, 454

{1963) (free use of property by judgment creditor is a “profit"
within meaning of Section 707).

20. The defeasible title obtained at a sale subject to redemption, the

lack of notice, and the requirement of cash payment by outside
bidders, while the judgment creditor or mortgagee can bid the

amount of the judgment, are the major factors discouraging bidding.

See National Conference of Commissioners on Uniform State Laws,
Handbook 258-59 (1922); G. Osborne, Handbook on the Law of Mort-

gages § 8, at 18 (2d ed. 1970); Durfee & Doddridge, Redemption From

Foreclosure Sale——The Uniform Mortgage Act, 23 Mich. L. Rev, 825,
832-33 (1925); Hadsen, Equitable Considerations of Mortgage Fore~

closure and Redemption Iin Utah: A Need for Remedial Legislation,

1976 Utah L. Rev. 327, 535; Note, Redemption From Judicial Sales: A

Study of the Illinocis Statute, 5 U. Chi. L. Rev. 625, 626 (1938).

In a study in New York in 1938, it was treported that, out of 40,853
foreclosures, the mortgagee bld in the amount of the obligation in

40,570 cases. Murray, Statutory Redemption: The Enemy of Home
Financing, 28 Wash. L. Rev. 39, 40 n.13 {1953).

21. See Moore v. Hall, 250 Cal. App. 25, 29, 58 Cal. Rptr. 70, 73

(1967); Durfee & Doddridge, Redemption From Foreclosure Sale--The

Uniform Mortgage Act, 23 Mich. L. Rev. 823, 839-41 (1925); Comment,
The Statutory Right of Redemption in California, 52 Calif. L. Rev.

846, 848 (1964},



22
creditors as possible, If the property is valuable enough, subordi-

nate lienholders are enabled to protect security that they would other-
wise 1ose.23 Statutory redemption also has the purpose of gilving the
debtor another chance to save the property by refinancing or otherwise
finding assets sufficient to pay off the debt.za

It is impossible to assess with certainty the actual effect of
statutory redemption. The states are almost evenly divided between
those which petmit redemption from execution or foreclosure sales and
those which do not;25 nowever, there do not appear to be any studies
comparing the results in redemption states as opposed to nonredemption

states, It 1s certain that very few redemptions take place.26

22, 5. Riesenfeld, Creditors' Remedies and Debtors' Protection 149 (2d
ed. 1975).

23. See Comment, The Statutory Right of Redemption in Califormia, 52
Calif. L. Rev. 846, 848 (1964).

24. BSee G. Osborne, Handbook on the Law of Mortgages § 8, at 17-18 (2d
ed. 1970); Durfee & Doddridge, Redemption From Foreclosure Sale—-
The Uniform Mortgage Act, 23 Mich. L. Rev. 825, 839 (1925). The
one-year redemption pericd has been termed a "farm mortgage propo-
sition . . . based on the allowance to the mortgagor of possession
of his farm for another crop yvear after default, to see if condi-

tions will not better and he be able to save the farm." National
Conference of Commissioners on Uniform State Laws, Handbook 270
(1922},

25. See G. Osborne, Handbook on the Law of Mortgages § 307 (2d ed.
1970); S. Riesenfeld, Creditoxrs' Remedies and Debtors' Protectiom
150-51 (2d ed. 1975). Although there are some exceptions, redemp-
tion states usually permit redemption from both executiom and
foreclosure sales. Of the 27 states permitting redemption from
execution sales, five permit only the judgment debtor to redeem,
three permit redemption by the debtor and by creditors in order of
priority, 13 provide '"scramble" redemption, and six have some other
variation. Among the states without redemption are Florida, Geor-
gla, Missouril, Mew Jersey, Wew York, Ohio, Pennsylvania, Texas, and
Virginia. Approximately 17 states have neither redemption nor any
other special provisions designed to prevent sacrifice sales of
real propetty.

26. G. Osborne, Handbook on the Law of Mortgages § 8, at 18 (2d ed.
1970); Brodkey, Current Changes in Illinois Real Property Law, 10
DePaul L. Rev. 567, 578 (1961} (fewer than one percent of fore-
closed properties are redeemed); Murray, Statutory Redemption: The
Enemy of Home Financing, 28 Wash. L. Rev. 39, 42 n.25 (1953) (re-
porting a 1938 study showing that, out of 22,000 properties fore-
closed, only 204 were redeemed); Prather, Foreclosure of the Secur-
ity Interest, 1957 U. I1i. L. F. 420, 432, 452; Stattuck, Washing-
ton Legislation 1961--Real Property Mortgage Foreclosure—--Redemp-
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RECOMMENDATICHS

The Commission has concluded that statutory redemption from execu-

tion and foreclosure sales has falled to achieve its purposes. The very

existence of the rvight of redemption operates as the greatest impediment

to the achlevement of the primary purpose of obtalning a fair bid at the

sale because the purchaser can only obtain title which is defeasible for

another year.Z? The right of redemption thus makes ''sacrifice’ sales

27.

tion, 36 Wash. L. Rev. 239, 309, 311 0.3 (1961) (reporting a four-
year study showing that, out of 276 foreclosures, one redemption
was made by a mortgagor and two by ucher persons). The records of
the San Francisco Sheriff's Department irom mid-1970 through mid-
1975 show that there were three redemptions out of B6 sales of real
property. Letter from Carl M. Olsen, County Clerk, City and County
of San Francisce {(October 20, 1975) (on fiie at office of Califor-
nia Law Revision Commission). It is interesting to note that one
commentator has argued that, if the redemption statute works prop-
erly, there will be no redemptions because the possibility of a
redemption acts as a threat to coerce adequate bids at the sale.
See Note, Redemption From Judicial Sales: & Study of the Illinois
Statute, 5 U. Chi. L. Rev. 625, 627 (1938). However, for redemp-
tion to work in this model fashion, the complicated scheme would
have to be understood by the parties Involved, there would have to
be adequate notice, and pctential redeemers would have to have
adequate resources so that they can maks the threat of redemption
meaningful.

The commentators are nearly unanimous in recognizing the drastie
effect the nature of the title obtained at a sale subject to re-
demption has on bidding. See G. Osborne, Handbook on the Law of
Mortgages § 8, at 19 (2d ed. 1970); Carey, Brabnec-Smith, & Sulli-
van, Studies in Foreclosures in Cook County: II. Foreclosure Meth-
ods and Redemption, 27 I11. L., Rev. 3565, 6i5 (1933): Durfee &
Doddridge, Redemption From Forecleosure Sale--The Uniform Mortgage
Act, 23 Mich. L. Rev. 825, 841 n.51 (1925) (Redemption "certainly
caps the wall we have built to keep the public away from the public
sale. The best market for land I1g found among those whe desire it
for immediate use, and to them, obviocusly, the redemption feature
is prohibitive."}: Madsen, Equitable Considerations of Mortgage
Foreclosure and Redemption in Utan: & Need for Remedial Legisla-
tion, 1976 Utah L. Rev. 327, 353 (The "statutory right of redemp-
tion in reality tends to depress foreclosure sale prices and to
create other inequities."); Madway & Pearlman, A Mortpage Foreclo-
sure Primer: Part III Proposals for Change, 8 Clearinghouse Rev.
473, 478-79 (1975) ("Protecting the title of the bild purchaser and
eliminating post-sale redemption rights . . would meet one of the
major objections of mortgagees because these practices tend to
depress foreclosure sale prices significantly."); Murray, Statutory
Redemption: The Enemy of Home Financing, 28 Wash. L. Rev. 39, 40
(1953) ("A person's desire for a particular piece of property would
have to be very strong to cause him to bid for it, as he knows he
is buying a mere expectation. Public participation at the sale was
one of the chief benefits that was expected to follow when foreclo-
sure by judicial sale was first orginated, but it is clear that

-7-



even more sacrificial. There are, no doubt, exceptional cases in which
the purchase price i1s oppressively low and in which the debtor manages
to obtain the money necessary to save the property. The Commission is
not of the opinion that the protection afforded by the right to redeenm
in thege exceptional cases justifies the detrimental effect of the
existence of the right to redeem in most other cases.

Accordingly, the Commission recommends that the statutory right of
redemption be eliminated. Flimination of redemption will remove the
greatest obstacle to obtaining a fair price at an execution or foreclo-
sure sale of real property.

The Commission recognizes, however, that a hurried, forced sale of
real property may result in a depressed price desplite the sale being
made absolute. Consequently, a 90-day grace period should be provided
between the time when notice of a levy of a writ of execution 1is given
or service of an order of sale is made and the time when notice of sale
is first given.28 This 90-day period is analogous to the three-month

period afforded the mortgagor or trustor for the purpose of curing the

default under a mortgage or deed of trust containing a2 power of sale.29

long redemption statutes have eliminated this benefit.”); Prather,
Foreclosure of the Security Interest, 1957 U. I1l. L. F. 420, 432
("When {the redemption period] is added to the period required to
foreclose, the period of suspense in times of economic uncertainty
can become an almost intolerable burden.™); Shattuck, Washington
Legislation 1961--Real Property Mortgage Foreclosure--Redemption,
36 Wash. L. Rev. 239, 309, 310-11 (1961} {'Persons interested in
buying land are not attracted to the sale. . . . The most they can
acquire is a chance. Bidding is stifled by the risk, however
remote, of redemption.")}; Comment, The Statutory Right of Redemp-
tion in Californla, 52 Calif. L. Rev. 846, 848 (1964) (The “condi-
tional title is not attractive to investors.’}. It is interesting
to note that the commentary following the redemption provisions in
the Fleld Code, which served as the model for the California stat-
ute, questions whether redemption affords any benefit te the debt-
or. New York Commissioners on Practice and Pleading, The Code of
Civil Procedure of the State of New-York 359 (1850).

28. At least 20 days' notice of sales of real property is required by
subdivision 3 of the Code of Civil Procedure Section 692. Hence,
under this proposal, the property could not be sold sooner than 110
days after notice of levy of executlon is given to, or an order of
sale is gerved upon, the judgment debtor.

29, Civil Code § 2924.



During this time, the judgment debtor may refinance the property in
order to pay off the lien under which it would otherwise be sold, sell
the property privately sublect to valid liens 1n order to realize a
higher price than would be obtained at a forced sale, or acquiesce in
the judicial sale but seek potential buyers by advertising and personal
contact.

The delay of sale provision should not apply to leasehold estates
with less than two vears' unexpired term at the time of levy. This
exception is consistent with existing law which provides that sales of
such interests are absolute {(not subject to redemption) and which pro-~
vides no delay of sale.30

The proposed scheme should better achieve the maln purposes of the
redemption statute--to obtain a higher price at executlon and foreclo-
sure sales and to provide the debtor with an opportunity to retain the
property. The proposal would benefit judgment creditors and mortgagees
8ince they would have to walt only 90 days rather than a year before
receiving satisfaction in the amount of the value of the property.
Junior lienholders may protect their interests by redeeming from the
superior lien before the property is sold.31 The proposal would also
eliminate the speculative aspect of current law which results from the
fluctuation in land values during a year's time. The proposed statute
would balance the interests of both debtor and creditor and has the

added virtues of being simple to understand and easy to administer.32

30. See Code Civ. Proc. § 700a.

31. Civil Code Section 2904 provides:

2904, One who has a lien inferior to ancther, upon the
same property, has a right:

1. To redeem the property in the same manner as 1ts owner
might, from the supericr lien; and,

2. To be subrogated to all the benefits of the superior
lien, when necessary for the protection of his interests, upon
satisfying the claim secured thereby.

32. Indiana recently enacted a statute providing a six-month delay of
execution sales coupled with an upset price of two-thirds the
appralsed value of the property. Ind. Code Ann. § 34-1-37-1, T.R,
69{a) (Burns 1973). One commentator suggested in 1938 that Cali-
fornia substitute a grace period of a year for the one-year redemp-
tion period. King, The Enforcement of Money Judgments in Califor-
nila, 11 So. Cal. L. Rev. 224, 228-29 (1938).
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In the course of preparing this recommendation, the Commission con-
sidered several other alternatives to statutory redemption--most impor-
tantly, requiring court confirmation of sale,33 fixing an upset price,Ba
allowing advance hidding,35 and ertending antideficlency legislation to
cover execution sales.36 Although some of these options may be prefer-
able to statutory redemption g8 it exists in California, they have thelr
own drawbacks that are avoided in the proposed statute. Generally
speaking, these alternatives would require a court hearing 1ln every
cage, thereby increasing the expenditure of time and resources by the
parties and the judicial system. The Commission 1s mindful of the fact
that the costs incurred in such additional proceedings would also be
borne by the judgment debtor and ultimately by borrowers and consumers
in general. The proposed statute is most likely to forward the inter-

ests of both debtors and creditors.

33. Court confirmation, in the absence of an upset price feature, would
be intended to protect against oppressively low sale prices. It
does not appear that any state provides for court confirmation of
execution sales without combining 1t with an upset price or advance
bld procedure. In California, Code of Civil Procedure Section
568.5 provides for court confirmation of sales by receivers. There
is no right of redemption after a sale by a receiver. Code Civ.
Proc., § 568.5.

34, Five states have a procedure for appraising the property and set-
ting an upset price, usually two-thirds of the apprailsed value,
E.g., Ohic Rev. Code Ann. §§ 2329.17, 2329.20 {Page 1954). Cali-
fornia law provides an upset price of 80 percent of the apprailsed
value in private probate sales by an executor or administrator.
Prob. Code § 784, Appraisals are a matter of course in probate for
tax purposes but would be an additional expense in execution and
foreclosure sales.

35. Only North and South Carolina provide for continuing an execution
sale so that the judgment debtor may find a buyer who will pay a
speclfied amount over the last bid. N.C. Gen. Stat. §§ 1-339.64 to
1-339.68 (repl. wol. 1969); S.C. Code § 10-1770 (1962). California
law provides for advance bids at private partition and probate
sales. Cede Civ, Proc. §§ 873.730, 873.740; Prob. Code § 785.

36. Pennsylvanla requires the judgment creditor to petition the court
within six months of an executlon sale to fix the fair market value
of the property if the price obtalned at the sale is insufficient
to satisfy the judgment. Satisfaction is granted to the extent of
the fair market value of the property. If a petition is not timely
filed, the debtor 1s released from liability. Pa. Stat. Ann. tit.
12, §§ 2621.1-2621,10 (1967). Kansas also permits the court to
credit the failr market value of property on the judgment. Kan.
Stat. § 60-2415(b) (1976). California's antideficiency legislation
applies only to foreclosures under mortgages and deeds of trust,
Code Civ. Proc. §% 580b, 5B0d, 726.
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PROPOSED LEGISLATION
The Commission's recommendation would be effectuated by enactment
of the following provisions, to be included in the forthcoming Tentative

Recommendation Relating to Enforcement 9£_Judgments:3

37. Section numbers in brackets in the proposed legislation are refer-
ences to sections in the forthcoming comprehensive recommendation.
Where appropriate, corresponding provisions of existing law are
cited. Matter in the proposed legislation unrelated to the subject
under consideration in this recommendatlon has been omitted.
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968/607
{§ 703.630.] Notice of sale
[703.630.) (a) Before property levied upon may be sold, the levy-

ing officer shall give notice of sale as provided in this section.

(b) The notice of sale shall be in writing, shall describe the
property to be sold, and shall state the time and place of sale. Where
an interest in real property is to be sold, the notice shall describe
the real property by giving its street address or other common desig-
nation, 1f any. If a legal description of the real property is given,
the validity of the notice 1s not affected by the fact that the street

address or other common designation given is erroneous or omitted.

(£) If an interest in real property is to be sold, not less than 20
days before the date of sale, notice of sale shall be given as provided
in this subdivision. UNotice of sale of an Interest in real property,
other than a leasehold estate with an unexpired term of less than two
yvears at the time of levy, may not be given until after the expiration
of 90 days from the date notice of levy was mailed to the judgment
debtor. UHotlce of sale shall be posted (1) in one public place in the
in which where the interest in the real property is to be sold, if it is
to be sold in a city or, 1f not, then in one public place in the judi-
cial district in which the interest in the real property is to be sold
and (2) in some conspicuous place on the real property. A copy of the
notice shall be published once a week for the same period in a newspaper
of general circulation published in the city in which the real property
or a part thereof is situated if any part thereof is situated in a city
or, if not, then in a newspaper of general circulation published in the
judicial distriet in which the real property or a part thereof is situ-
ated. If no newspaper of general circulation is published in the city
or judlecial district, a copy of the notice shall be published for such
time in the county In which the real property or a part thereof is
situated. Neot less than 20 days before the date of sale, notlce of the
sale ghall be malled to any person who has requested notice pursuant to
Section {702.270, to replace Section €22a)] and to persons holding
interests recorded in the office of the county recorder, and shall be
delivered personally to the judgment debtor or mailed to the judgment

debtor at the judgment debtor's business or residence address last known
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to the judgment creditor or mailed to the judgment debtor's attorney.
As used in this subdivision, the term "newapaper of general circula-
tion,” has the meaning provided in Article 1 (commencing with Section
6000) of Chapter 1 of Divison 7 of Title 1 of the Government Code.

(g} In addition to the notice required by this section, the Judg-
ment creditor may advertise the sale in the classified or other adver-
tising section of a newspaper of general circulation or other periodical

publication.

Comment, Subdivisions (a) to (f) of Sectiom [703.630] are similar
1n substance to the first three subdivisions of former Section 692. . .
The second sentence of subdivision (f) has the effect of delaying the
sale of interests in real property (other than leasehold estates with
unexpired terms of less than two years at the time of levy) for 90 days
in addition to the period provided for notice of sale.

Subdivision (g) is new. It provides for the publication of ad-
vertisements concerning the sale of the property in other periodicals.
Such notice would be particularly appropriate where certain types of
property with a specialized market are to be sold, such as stamps,
colns, and rare books., Reasonable expenses of advertising in this
manner are a collectable cost under Section 1033.7. Subdivision (g) is
permissive, not restrictive. The judgment debtor may also desire to
advertise the sale.

The provisions of this section pertaining to sales of real property
also apply to sales pursuant to foreclosure judgments. Section 726.

968/615

[§ 703.770.] Absolute sales
[703.770.) A sale of property pursuant to this article is ab-

solute.

Comment. Section [703.770] supersedes the first sentence of sub-
division (a) of former Section 700a which made absolute only sales of
personal property and of leasehold estates with unexpired terms of less
than two years. Section [703.770] reflects the repeal of the statutory
right of redemption from execution and foreclosure sales. See former
Sections 700a-707. Sales of interests in real property (except for
leasehold estates of less than two years' unexpired term at the time of
levy) are delayed 90 days. See Section [703.630(f)]. This is done in
order to provide an opportunity for the judgment debtor to redeem the
property from the judgment creditor’s lien before sale or for the judg-
ment debtor and judgment creditor to advertise the sale and give notice
to potential buyers. See Civil Code § 2903 (equity of redemption); Code
Civ. Proc. § [703.630(f)].

This provision making all sales absolute is not intended to elimi-
nate the equitable right to redeem from defective execution and fore-
closure sales. See Cdell v. Cox, 151 Cal. 70, 90 P. 194 (1907} (grossly
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inadequate price and excusable ignorance of levy and sale); Smith v.
Kessler, 43 Cal. App.3d 26, 31-32, 117 Cal. Rptr 470, _ (1974) (gross-
ly inadequate price and manifest unfairness).

The elimination of the statutory right to redeem does not affect a

right to redeem afforded by federal law. See, e.g., I.R.C. § 6337 (120~
day redemption period after sale of real property to collect federal

taxes).
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